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Preface 


Since the proclamation of the Loan and Trust Corporations Act, 1987, 
on April 5, 1988, the Ministry of Financial Institutions has received a 
number of requests for information regarding the development and 
policy of this Act. The Act has significantly changed the manner in 
which loan and trust corporations are operated in Ontario, and as the 
first jurisdiction in Canada to completely revise its legislation, Ontario 
has adopted principles of regulation which have established a standard 
for regulatory reform in other jurisdictions. 


The purpose of this guide is threefold: to give interested persons some 
background on how the Act was developed; to outline the policy 
principles that formed the basis of the legislation, together with a 
description of the most important provisions; and to provide a bibliog- 
raphy for more detailed research. The information provided in this 
guide is based on materials that were prepared in the course of 
developing and passing the legislation. 


It should be noted that the maintenance of the Loan and Trust Corpora- 
tions Act, 1987 as a modern statute, responsive to business changes 
and public need, is an ongoing process. The Ministry of Financial 
Institutions is continuing to consult on improvements to the Loan and 
Trust Corporations Act, 1987 and its regulations. 
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Background — the consultation process 


The Loan and Trust Corporations Act, 1987, was developed in response 
to legislation that had proven to be inadequate in responding to the 
modern economic marketplace and to certain difficulties experienced 
in the industry. 


Since the early 1980s, financial institutions have become a focus of 
interest for both provincial and federal governments. Economic volatility, 
periods of rapid changes in interest rates and the failure or economic 
difficulties of trust companies, insurance companies, credit unions and 
banks have led to public conern over these traditional pillars of the 
Canadian economy. Problems with American and British financial 
institutions also fuelled public interest in depositor and investor safety. 
The institutional basis of the financial services industry has altered over 
the past decade. Pressure for legislative reform to accommodate these 
changes has been exacerbated by a competitive marketplace for credit, 
deposits and financial services. 


The inadequacy of the existing loan and trust legislation surfaced in 
late 1982 and early 1983 when the “trust companies’ affair’ came to 
the forefront of legislative, media and public interest. The ’’trust 
companies’ affair” culminated in the Ontario government’s possession 
and control of the Seaway, Greymac and Crown Trust companies. The 
1983 takeover of these troubled trust companies revealed undesirable 
practices which had placed depositors at serious risk and underlined 
the need for legislative reform. Findings of a special investigator, backed 
with powers under the Public Inquiries Act, revealed inappropriate and 
imprudent activities by these institutions, particularly in the area of 
mortgage lending and self-dealing. The “Morrison Report”, outlining 
the events leading to the “trust companies’ affair” and specific incidents 
of concern, was released in June 1983. 


In response to these events, a White Paper recommending changes to 
the province’s loan and trust legislation was released in November, 
1983, and was considered before hearings of the Standing Committee 
on the Administration of Justice in early 1984. The Committee reported 
in May, 1984 with a favourable endorsement of the White Paper 
recommendations, although expressing concern about possible ex- 
cessive regulatory powers and discretion. The Standing Committee 
indicated that it wanted new legislation as soon as possible, expressing: 


* less emphasis on discretionary regulation by officials and more 
focus on managerial responsibility at the institutional level; 


* consistency in application to all companies registered in Ontario; 
* increased public disclosure of information; and 


* a minority report called for a director representing depositors. 


The Standing Committee was particularly firm in its belief that Ontario 
should extend its jurisdiction to all companies operating within its 
boundaries, saying: 


“The Committee agrees that the new statute has to be very clear in 
strongly asserting provincial jurisdiction with respect to the area of 
activity of loan and trust corporations... lt was agreed that in such a 
case provincial jurisdiction over the matter should be strongly 
asserted, and that if the federal government wishes to challenge 
provincial authority, the issue should be decided by the courts”. 


Supplementing the White Paper for consultation purposes were seven 
public staff discussion papers on the topics of: 1) commercial lending; 
2) real estate value; 3) ownership and directors; 4) conflict of interest: 
5) graduated regulatory response; 6) public disclosure; and 7) regula- 
tory framework. These discussion papers were reviewed with federal 
and other provincial officials during the summer of 1984 and proposed 
policy changes were discussed with representatives of the federal 
government, other provinces, the loan and trust industry and other 
interested groups. 


In June, 1985, the Ontario government released “The Loan and Trust 
Corporations Act, a Draft for Consultation”. The draft legislation was 
given advance distribution to all provincial and federal governments 
and was broadly circulated to solicit comments and suggestions for 
change. Interested parties were requested to respond by August 1, 
1985. 


At the same time, the Ontario Task Force on Financial Institutions 
headed by Professor Stefan Dupré, with members Alex Macintosh, 
Q.C. and Rendall Dick, Q.C., were appointed by the Minister of Consumer 
and Commercial Relations in June, 1984 to examine the “four pillars” 
of the financial system. The Task Force had a wide mandate to give 
independent advice to the Minister on financial institutions but also 
considered specific issues related to the proposed Loan and Trust 
Corporations Act. The Task Force released an interim report in January, 
1985, held public hearings in May and June of 1985 and released its 
final report in early December, 1985. The final report of the Task Force 
had a specific section on the Consultation Draft of the Loan and Trust 
Corporations Act. In commenting on the legislation, the Task Force 
stated that the collapse of Atlantic Acceptance in 1970 brought about 
similar suggestions for revisions to the Loan and Trust Corporations Act 
at the time. The Task Force stated: “It is of great concern to this Task 
Force that failures of financial institutions have continued to escalate 
and we urge the Government of Ontario to enact legislation which will 
limit the risk of insolvency to the greatest extent possible”. The Task 
Force concluded: 


“We have examined the draft consultation Act released by the 
Ministry of Consumer and Commercial Relations in June, 1985 and 
believe that it is desirable legislation combining as it does require- 
ments for more effective regulation, better control on entry, and 


3 


increased responsibilities for those involved with the management 
of the industry. We believe, furthermore, that this approach is 
supported generally by the industry and the public whose views 
were expressed to us during the course of our proceedings.” 


The Dupré Task Force also made many recommendations that pertain 
to all financial institutions or to the regulation of financial institutions in 
general. 


At a Federal-Provincial-Territorial meeting of Ministers responsible for 
Consumer and Corporate Affairs on September 11, 1985, the Honour- 
able Monte Kwinter, Minister of Consumer and Commercial Relations, 
indicated to his colleagues Ontario’s intention to table legislation on 
loan and trust corporations in late November or early December, 1985. 
In December, 1985, the Loan and Trust Corporations Act, 1985, was 
introduced in the form of Bill 87. It was withdrawn and revised and 
subsequently reintroduced in July, 1986, as Bill 116. In October, 1986, 
a French language version of Bill 116 was introduced, making it the first 
bilingual piece of commercial legislation in Ontario. It also became the 
longest piece of legislation passed by the Ontario legislature. 


During 1986, representatives of the Ontario government met with 
government representatives from across Canada and participated in 
staff working groups to discuss aspects of financial services regulation, 
including Bill 116. Ontario chaired a subcommittee which produced a 
detailed report on a series of regulatory matters largely based on Bill 
116. The report was presented at two meetings of Ministers responsible 
for Financial Institutions in March and December, 1986. 


In February, 1987, Bill 116 was referred to the Standing Committee on 
Finance and Economic Affairs, for clause-by-clause review. After months 
of hearings, the Standing Committee concluded its review of the Bill 
and referred it back to the Legislature for Third Reading. The extensive 
consultation process had resulted in many improvements to the Bill. As 
a result over one hundred amendments were approved by the Standing 
Committee. The Bill was given Third Reading on May 28, 1987, with the 
unanimous consent of the Legislature, and Royal Assent on June 29, 
1987. The Bill was proclaimed into force on April 5, 1988, after a further 
period of consultation on the accompanying regulations needed to 
make the Act effective. 


The Loan and Trust Corporations Act, 1987 and accompanying Regula- 


tions were the product of five years of consultation with legislators, 
industry, professional groups, and other governments. 


Policy principles 


The following are five broad policy principles upon which the reforms 
of the Loan and Trust Corporations Act, 1987 are based. They are: 


* Public confidence and depositor protection; 


- Equality of application to Ontario, federal and extra-provincial 
corporations; 


+ Strong board of directors and managerial responsibility; 
+ Ban on self-dealing; 


+ Proactive regulation. 


1. Public confidence and depositor protection 


The Loan and Trust Corporations Act, 1987 is premised on the assump- 
tion that where there is a choice between maintenance of public 
confidence in the industry and some other worthy goal, such as greater 
competitive capacity in registered corporations or deregulation, depos- 
itor protection and the integrity of the overall system must be paramount. 
Although depositors are protected largely by deposit insurance, the 
deposit insurance system and public confidence cannot afford many 
more failures. In some cases, this realization has led to a more 
conservative approach to reform, such as the maintenance of a list of 
“approved investments”, and the authorization of greater regulatory 
involvement. The goal is to establish a balance between what is required 
to serve the public and what would constitute excessive regulation. 


Responses to the consultation draft and the recommendations of the 
Dupré Task Force Report reinforced the importance of depositor 
protection. At the same time they stressed that an innovative financial 
services sector was essential to Ontario’s economic well-being. Regu- 
lation must balance the need for change with the need to prevent 
potential abuse. The Loan and Trust Corporations Act, 1987 incorporates 
these dual objectives within the scope of ‘“‘re-regulation”, for example, 
by introducing greater controls in the area of conflict of interest while 
providing greater latitude in investment choices. 


2. Equality of application of Ontario, federal and 
extra-provincial corporations 


The Loan and Trust Corporations Act, 1987 expands the scope of 
Ontario’s jurisdiction to all registered corporations operating in Ontario, 
irrespective of their origin of incorporation. This approach was support- 
ed strongly by the Standing Committee on the Administration of Justice 
and endorsed by the Dupré Task Force. 


Under the former Act, many provisions (e.g. conflict of interest) did not 
apply to extra-provincial corporations. In addition, in many areas where 
provisions applied to both provincial and extra-provincial corporations 
(e.g., investment restrictions), the legislative requirements were similar 
across Canada, and therefore the application of Ontario's rules was 
transparent. With Ontario taking the lead in modernizing its legislation, 
the similarity of legislation throughout Canada ceased to exist. Since 
that time, a number of provinces have introduced or have proposed 
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legislation (e.g., Quebec, New Brunswick, Alberta) which in many 
respects is similar to Ontario law. However, to ensure equal protection 
for depositors and a relatively level competitive market among industry 
participants, all corporations operating in Ontario are now required to 
adhere to Ontario’s new standard (the “Equals Approach”). The 
registration system is the focus for the equal application of these rules. 


For constitutional reasons, the legislative application of the “Equals 
Approach” has been confined to the regulation of the “business” of 
loan and trust corporations. Since Ontario currently accounts for 62% 
of all the deposits taken by loan and trust corporations in Canada, it is 
important to protect Ontario depositors on an equal basis. Otherwise, 
Ontario could be in the unenviable position of facing public expectations 
that protection will be provided, without having the tools to do so. 
Ontario’s continuing consultation with other governments has the goal 
of harmonizing legislation with other jurisdictions in such a way as to 
maintain the high standards of public confidence and depositor 
protection that are embodied in Ontario’s new Acct. 


3. Strong board of directors and 
managerial responsibility 


The Loan and Trust Corporations Act, 1987 places a greater emphasis 
on managerial responsibility for the financial soundness of loan and 
trust corporations with a focus on the board of directors. To provide an 
effective balance against possible inappropriate actions by corpora- 
tions, it was felt that the composition and duties of the board should 
reflect higher expectations. As a result, the new Act outlines substantial 
changes for directors and officers of loan and trust corporations. 


First, there is a combination of a new standard and duty of care. The 
standard of care which directors and officers must exercise is “the 
care, diligence and skill of a reasonably prudent director or officer 
under comparable circumstances’. The Act also imposes a duty on 
officers and directors when considering” . . . whether a particular 
transaction or course of action is in the best interests of the corporation 
as a whole,” to “have due regard to the interests of depositors, as well 
as the shareholders of the corporation” . . . In the case of a trust 
corporation, directors and officers must also exercise ‘‘due regard for 
the interests of the persons for whom it acts in a fiduciary capacity”. 
These provisions are a legal innovation and are based on the assumption 
that strengthening board responsibility will accomplish little for depos- 
itors if there is no direction to force boards to consider depositor 
interests. 


To increase the accountability of the board, an outside director rule 
has been introduced. The rule is similar to the rule of the Ontario 
Business Corporations Act, 1982, except that the definition of an outside 
director is much stricter. For example, it excludes past officers or 
employees (within the past two years). It also places limits on cross- 
directorships, restricting an individual to the directorship of only one 
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registered corporation, other than an affiliated corporation. Some of 
these provisions are similar to the rules in the Bank Act 


The Loan and Trust Corporations Act, 1987 focuses on the board of 
directors as the centre of corporate responsibility. The board will have 
responsibility to ensure adequate systems exist but will not be expected 
to carry out these new duties directly. For example, directors are 
charged with developing prudent investment standards tailored to the 
needs and circumstances of the institution. This investment responsi- 
bility is intended to stress the responsibility for public protection by 
corporations themselves, not just by regulators. 


4. Ban on self-dealing 


Persons who may have the ability to direct a corporation toward actions 
which personally benefit themselves, to the possible detriment of the 
corporation, are subject to strict controls in the Loan and Trust 
Corporations Act, 1987. Conflict of interest control is also sought by 
some restrictions on cross-directorships, segregation of the sensitive 
commercial lending area from other activities and the extension of 
special voting rules for corporation shares held in estates, trust and 
agency services (ETA) accounts. 


5. Proactive regulation 


The Loan and Trust Corporations Act, 1987 is based on the view that, 
because the failure of a trust corporation is unacceptable, regulatory 
bodies have a more significant role vis-a-vis financial institutions than 
they do in other businesses. Regulatory provisions provide for early 
intervention in problem situations. 


Under the former Loan and Trust Corporations Act, there was no ability 
for the regulator to intervene to deal with developing problems in their 
early stages. In most cases, it was necessary to wait until a crisis arose 
and to use threats of cancellation of registration, or possession and 
control, which could be difficult to justify in many circumstances. As a 
result, regulation under the old Act was on a “gentlemen’s agreement” 
basis. 


The new Act permits intervention at an earlier stage and on a graduated 
basis, with responses more tailored to the type of problem involved. 


However, to avoid excessive intervention and over-regulation, a new 
hearings and appeal system, which is more consistent with modern 
concepts of procedural fairness, is provided as a balance to these 
increased regulatory powers. 


Some specific provisions of the 
Loan and Trust Corporations Act, 1987 


1. use of name “trust”, trust Deposit 
(s. 33, 155, 213) 


The "trust deposit” relationship is a desirable one for depositors 
because the money is segregated and there is priority over ordinary 
creditors. The concept of “trust” stresses high standards of prudence 
and good faith and is consistent with provincial regulation. Ontario will 
permit a company using this deposit-taking relationship to use the 
name “trust”, provided it has $10 million in capital and can otherwise 
demonstrate capacity and capability. 


2. Capital levels (s. 33, 162, 226) 


The following capital levels are required under the new Act: 


- $5 million for a loan corporation; 

- atotal of $10 million for a trust corporation; and 

- $15 million for commercial lending and commercial leasing opera- 
tions by either entity. 


A five-year transition period from the date when Bill 87 was first 
introduced is provided for existing registrants. Loan and trust corpora- 
tions will have until January 1, 1991 to achieve these minimum capital 
levels. 


3. “Earning” new powers (s. 6, 10, 155) 


The new Act is based on a system in which companies must “earn” 
their right to expand in size and capacity by demonstrating competence 
and responsibility. All new companies incorporated in Ontario will start 
as loan corporations and work their way up to trust corporations. 
Certain powers and lending opportunities will be approved only when 
capital levels, staffing and track record demonstrate the capacity to 
expand. Borrowing multiples will be increased on the same principle. 


4. Estates, trust and agency (ETA) services 
(s. 34, 44, 162(4)) 


Several new provisions are included which will increase regulatory 
supervision of Estates, Trust and Agency (ETA) services. The Superin- 
tendent’s powers to restrict registration may be used to limit the service 
a trust corporation can provide, until it can demonstrate it has the 


appropriate expertise and experience to engage in a full range of ETA 
services. 


Emphasis is placed on the segregation of ETA business from financial 
intermediation. In particular, corporations may be refused permission 


8 


to do commercial lending if they cannot demonstrate adequate segre- 
gation between the ETA and the commercial lending areas. New 
provisions related to conflict of interest are also provided. When a 
corporation becomes trustee for a trust which holds shares of the 
corporation, all transactions respecting those shares must receive the 
approval of the board of directors, with reasons for their decisions 
being noted in the minutes. Corporations acting as trustees cannot 
otherwise make investments in themselves or in other restricted parties 
unless a co-trustee or the trust instrument specifically directs such 
investments. 


5. Outside directors (s. 89) . 


Aminimum five-director board is required under the new Act. One-half 
of the board of directors must be “outside directors”. The outside 
directors are intended to provide greater objectivity in board delibera- 
tions, introduce external experience, contacts and a long-range per- 
spective, and protect minority shareholders and depositors. The new 
Act defines the qualifications for “outside directors”. 


Corporations were given a one-year period to comply with new rules 
on board of directors composition. 


6. Standard of care for directors and officers 
(s. 108 (2)(3)) 


The Act requires that directors and officers “exercise the care, diligence 
and skill of a reasonably prudent director or officer in comparable 
circumstances ...” This test is different from the “prudent person” test 
found in most corporate statutes. It is intended that this test reflect a 
higher standard for deposit-taking institutions and their fiduciary 
responsibilities. 


The new Act also introduces a new statutory duty of care for directors 
and officers: 


In considering whether a particular transaction or course of action 
is in the best interests of the corporation as a whole, a director or 
officer shall have due regard to the interests of the depositors, as 
well as the shareholders of the corporation. (s. 108(3)) 


This duty of care stresses the significance of the depositors to the 
corporation and appropriate correlative responsibility and is an innova- 
tion in Canadian corporate law. 


7. Borrowing multiples (s. 157) 


A company may lever its capital between ten and twenty-five times. 
Approvals for increases must come from the Superintendent, who will 
review the multiple annually. The new act also gives the Superintendent 
the power to decrease multiples in certain instances. 


8. Expansion of investment potential (s. 162 - 170) 


Under the new Act, investment powers of loan and trust corporations 
are continued and expanded. For example, an automatic 5 per cent 
“open basket” (allowing investments not otherwise authorized under 
the Act) will be given to all corporations replacing the discretionary 7 
per cent “open basket” that was provided under the old act. 


Further investment latitude is provided for as follows: 


- atleast 50 per cent of assets in “trustee investments’. (s. 167); 

- 20 per cent of assets in consumer lending2 + consumer leasing 
(s. 162 (2))(6), (3)(4)); 

- 20 per cent of assets in commercial lending and leasing, if the 
Superintendent approves and provided $15 million in capital bases 
exists (s. 162 (2)(c), (3)(b)); 

- 10 per cent of assets in improved real estate (s. 163); 

- 25 per cent of assets in corporate securities3, including up to 10 per 
cent in common shares (s. 167(4)); 

- 5 per cent of assets in the open basket (s. 166). 


9. Prudent investment standards (s. 154) 


Loan and trust corporations are required to develop and maintain 
written, board-approved standards outlining appropriate investment 
practices. These standards are designed to protect the interests of 
depositors. Each corporation will have somewhat different standards, 
given size and other factors. 


10. Valuation (s. 1 “market value”, 
“lending value”, s. 154) 


The new Act requires a “market value” test based on arms-length 
transactions by willing sellers to willing buyers. “Lending value for 
mortgage purposes” is defined as the market value of the real estate 
reduced by an amount that represents any speculative or uncertain 
factors in market value, multiplied by 75 per cent or alesser amount, as 
would be outlined in the prudent investment standards for the circum- 
stances. 


1 government bonds, first mortgages, cash deposits in financial 
institutions 


2 loans for personal use, not more than an amount prescribed by 
regulation which is the lesser of $250,000, or one-tenth of one 
percent of the corporations assets. Five percent of the loans are not 
restricted. 


3 bonds, debentures, preferred and common shares of companies 
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11. Reduction in use of quality tests in favour of 
prudent investment standards and 
diversification rules 


In the past, certain investments were permitted on the basis of “quality” 
tests, such as earnings or dividend records in the case of shares. 
These tests were criticized as artificial, and were not always a good 
indication of the prudence of certain investments. With the requirement 
of prudent investment under the new Act, such quality assessments are 
left to the discretion of companies. However, the proportion they may 
hold in their portfolios of certain kinds of investments is limited. In 
addition, specific quantity restrictions that are designed to ensure 
diversification have been retained in a modified form. These include: 


- restricting investment in the common shares of another body 
corporate to 10% unless the body corporate is a subsidiary (except 
for securities dealers); and 


- restricting investmentin any one person and related parties to 1 per 
cent of total assets. 


12. Subsidiaries (s. 169) 


Under the new Act, loan and trust companies will be permitted to have 
subsidiaries in the following areas: 


- real estate subsidiaries; 

- foreign real estate subsidiaries; 

- ancillary business companies: “any company to carry on any 
business activity reasonably ancillary to the business of the cor- 

°  poration’’; 

- aloan corporation if the registrant is a trust corporation; and 

- atrust corporation if the registrant is a loan corporation. 


The establishment of foreign real estate and ancillary subsidiaries 
requires the approval of the Superintendent. Total investment in 
domestic and foreign real estate companies and ancillary business 
corporations is limited to 5 per cent of total assets. For the purposes of 
calculating many diversification requirements, investments in the 
subsidiary are treated as an investment in the company itself. 


13. Securities dealers (s. 168 (3)) 


Loan and trust companies are permitted to purchase an interest in a 
securities dealer, provided that the Superintendent’s approval is given, 
subject to terms and conditions. Where the securities dealer is a 
subsidiary, the investment will not be included in the 5 per cent 
investment restriction applicable to other subsidiaries. 
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14. Controls over changes in ownership (s. 63, 62) 


Under the new Act, all registered companies must obtain the Super- 
intendent’s approval when 10 per cent or more of the voting shares of 
an Ontario trust or loan corporation are transferred directly or indirectly. 
This approval requirement effectively applies to any person who directly 
or indirectly controls 10 per cent or more of any class of voting shares 
of a registrant, including all holding companies. However, this approval 
requirement does not apply to share transfers of less than 2.5 per cent 
which do not result in a change of control, or shares purchased by a 
securities underwriter when purchasing a share issue. 


15. Foreign ownership (s. 59, 60, 61) 


The new Act continues the previous requirement that currently Canadian 
companies be restricted in foreign ownership to 25 per cent of total 
shares, 10 per cent by any one owner. However, new corporations may 
be incorporated or registered without any restrictions on foreign 
ownership. If a non-resident holds more than 50 per cent of the voting 
shares of the new corporation, then there can continue to be no 
restrictions other than the 10 per cent share transfer approval require- 
ment. 


16. Conflict of interest: restricted parties, 
(s. 1 “restricted party”, s. 140) 


Under the new Act there is an expanded group of persons to whom 
conflict of interest rules apply. The new conflict of interest rules apply to 
officers and directors, their spouses and children, employees, share- 
holders of more than ten per cent of any class of shares of the 
corporation or affiliates, their spouses and children, affiliates, and 
companies controlled by restricted parties. The new Act also provides 
the Superintendent with the power to deem a person a “restricted 
party” under certain circumstances and provides a general test 
regarding circumstances in which a person might be considered a 
“restricted party”, even if not meeting the strict criteria of the Act. 


17. Conflict of interest: general prohibition (s. 141) 


Under the new Act, it is assumed that all related party transactions 
Carry an inherent risk of conflict of interest between the interests of the 
corporation and its depositors, and of the related parties who are ina 
position to unduly influence the decision-making of the corporation in 
their own interests. As a result, the starting point for regulating potential 
self-dealing abuses is a general prohibition on transactions between 
restricted parties and the corporation. The ban covers purchases, 
lending and entering into “any other transaction” directly or indirectly 
between the registrant and a restricted party. A subsidiary of the 
corporation is not considered to be a restricted party for the purpose of 
the restricted party prohibition. 


12 


18. Conflict of interest: 
Exception to the general prohibition (s. 1 42) 


Although self-dealing carries inherent risks, the new act also recognizes 
that many transactions, particularly if made in full view of the board of 
directors or in the normal course of business, will not expose the 
registrant or depositors to undue risk. In fact, many of these transactions 
may be of benefit to the corporation and should be permitted, subject 
to the appropriate controls. For this reason, exceptions to the general 
prohibition on self-dealing are provided for under the Act in two 
circumstances. 


First, with the approval of the board of directors, the following are 
permitted: 


- mortgage loans on residences of directors, officers, employees and 
their relatives who are restricted parties, provided the loans do not 
exceed 5% of the corporation’s capital, and in the case of directors, 
are not more favourable than to the public; 


- personal loans to officers and employees and their restricted party 
relatives; 


- management contracts, provided that the corporation does not pay 
more for or receive less than fair market value in receiving or 
providing the services; 


- leases on real estate subject to specific terms; and 


- purchases of goods or services used in the ordinary course of 
business at market value. 


A special approvals committee of the board of directors, made up ofa 
majority of outside directors, may be appointed to approve these 
transactions. . 


Secondly, certain types of transactions may be entered into without 
board approval: 


- transactions involving nominal or immaterial expenditures; and 


- sale of goods or provision of services, if in the ordinary course of 
business and at competitive and fair rates. 


Regulations may prescribe further exemptions under either category. 
19. Limits on cross-directorships (s. 90) 
The new Act prohibits individuals from serving on the board of directors 


of more than one registrant unless the corporations are affiliates. 
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20. Outside advisors (s. 150, 151) 


Under the new Act, outside advisors, such as lawyers and appraisers, 
are required to report any breaches of the conflict of interest provisions 
to the board of directors and the auditor. As well, they are required not 
to act if there is an identified conflict of interest. Where a breach is 
identified by or reported to the auditor, he or she will be required to 
report that breach to the Superintendent. Failure of the board to respond 
appropriately must also be reported. Those who report in good faith are 
protected from civil liability or discipline by a professional body. 


21. Public disclosure vehicles 
(s. 139 + 120(3), 191(2)) 


The new Act increases disclosure requirements for all corporations, 
not just those corporations are which publicly traded. The Super- 
intendent is required to maintain a public file on each registered 
corporation, which will include information prescribed by regulation. 
The duty to disclose information to shareholders in annual financial 
statements has been expanded, and this statement must be provided 
to depositors who request it in writing. Finally, the Superintendent will 
issue an annual report on regulatory (as opposed to statistical) matters. 


22. Maintenance of Orders-in-Council for 
central decisions (S. 10, 23, 145, 201) 


The new Act continues the requirement of obtaining Orders-in-Council 
for the purpose of incorporation for Ontario companies, moving from a 
loan to atrust company, mergers, approving restricted party transactions 
that do not otherwise qualify and directing the Superintendent to take 
possession and control. However, changes in borrowing multiples, 
which required O.I.C. approval under the old act, only require the 
Superintendent’s approval under the new Act. 


23. Enforceable voluntary compliance program 
(s. 198) 


The new Act introduces a provision to allow a corporation to develop a 
program for compliance where problems have been identified, but 
permits the Superintendent to take remedial action ifthe program is not 
followed. 


24. Director’s orders (s. 192) 


Where violations of the Act take place or conditions which are prejudicial 
to depositors arise, the Director of the Loan and Trust Corporations 
Branch may order a corporation to take specific remedial measures. 
These orders may be effective immediately for serious situations or 
may take effect after exhaustion of appeal routes. Examples of Director’s 
orders might include requiring the disposal of improper investments or 
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the cessation of certain practices, requiring increased capital, or 
lowering a borrowing multiple. 


25. Superintendent’s power of approval and 
revocation of approval (s. 30, 34, 35, 63) 


The new Act allows the Superintendent to grant or revoke approval for 
key activities. The Superintendent’s approval may be granted or 
removed for ETA activities, initial registration and expansion into 
“investment baskets”. The Superintendent is also required to approve 
10 per cent share ownership transfers. 


26. A new superintendent-ordered investigation 
power (s. 206) 


The act empowers the Superintendent to order investigation, similar to 
the power found under the Securities Act. 


27. Court access for rehabilitation (s. 203) 


Where the Superintendent is in possession and control of a corporation, 
court direction and approval may be obtained for the Superintendent's 
actions in dealing with the corporation. 


28. Civil remedies (s. 211) 


The new Act provides civil remedies, such as tracing or recovery of 
assets, through derivative action and oppression remedies. 


29. Hearings and appeals 
(s. 178, 192, 193, 194, 195, 197) 


Under the new Act, where any disciplinary action is taken by the 
Director or Superintendent, hearing opportunities (either before or 
after action) are provided for the corporation. Judicial review of any 
hearing decision is also available. Appeals of Director's decisions may 
be made to a three-person panel, consisting of the Superintendent and 
two outside individuals appointed by the Minister of Financial Institutions. 
Hearings may be in camera or in public, at the discretion of the 
authority holding the hearing. 


30. Appropriate transitional and exceptional 
| provisions to the new rules (s. 38, 225, 226) 


The new Act provides for a phase-in of compliance with certain 
provisions and permanent exemptions for some limited cases. 


Previously-registered companies are given 5 years to each capitalization 
levels. In general, the provisions of the new legislation are operative 
immediately upon proclamation (April 6, 1988) or within a period ofless 
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than one year. However, companies may retain existing investments if 
they were legal when entered into, and do not exceed quantum limits 
set out in the Act. 


31. Ten-year review (s. 227) 


The Act provides for a mandatory review of its provisions every ten 
years, similar to that provided in the Bank Act. 


32. Application of act to extra-provincial 
corporations (s. 1 “extra-provincial 
corporation”, s. 3, 39, 213) 


All loan and trust corporations are required to register under the Act as 
a condition of doing business in Ontario. All provisions of the act apply 
to all registered corporations unless the section indicates that it applies 
only to provincial corporations. Certain provisions which only apply to 
provincial corporations, (e.g., share transfer approvals, appointment of 
outside directors), must also be complied with by all extra-provincial 
corporations (which includes federal companies) as a condition of 
continued registration. The Superintendent has the discretion to waive 
compliance with these provisions for extra-provincial corporations if 
depositors are adequately protected, and the extra-provincial corpora- 
tions cannot comply either because they would contravene their 
incorporating legislation or would require enabling legislation in their 
jurisdiction of incorporation to satisfy one of the conditions. 


33. Offence provisions (s. 213) 


The Act establishes prohibitions which ensure that only registered 
corporations carry on the business of loan and trust corporations, and 
that registrants only engage in business activities that are consistent 
with their role as a deposit-taking financial intermediary, or as a trustee. 
These provisions include the following restrictions: 


- Only registered corporations may carry on the business of a loan or 
trust corporation; 


- body corporates must be registered as a trust corporation to offer 
trustee services to the public; exceptions are made for the admin- 
istration of trust deeds under the Business Corporations Act, 1982, 


and for managers of mutual funds approved by the Ontario Securities 
Commission; 


- the use of the words “trust corporation” and similar names is 
restricted to registered companies; and 


- registered corporations may not deal in goods, names and mer- 
chandise or engage in any trade or business. 
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Regulations 


A regulation was passed when the Act was proclaimed. Itis designed to 
elaborate on some of the regulatory principles established in the act. 
The following are some of the areas provided for in the regulation: 


iv. 


vi 


viii. 


i. Fees - Registration and other fees paid by corporations have been 


vi. 


Xi. 


set so as to recover fully the cost of regulation to government. 


. Disclosure to Borrowers in Lending - Provides a comprehensive 


code for corporations on lending bonds to consumers. It is similar 
in scope to provisions in the Bank Act. 


. Public File - Sets out the documents that are maintained in a public 


file by the Superintendent and the documents are made available 
to the public on request. 


Custody and Safekeeping of Securities, Property and Trust Assets 
- Provides for rules that are designed to ensure documents evi- 
dencing interests in assets are kept and maintained properly. 


. Financial Statements - Establishes rules governing the preparation 


of financial statements. 


Capital Base - Sets out how the capital base of a corporation (its 
capital plus some adjustment), which is used to calculate the 
amount of money that may be borrowed or received from deposi- 
tors, is established. 


. Self-Dealing - Provides further exemptions from the general pro- 


hibition on self-dealing in the Act. 


Subordinated Notes - Provides for terms and conditions upon 
which subordinated debt may be issued by a corporation. 


ix. Deposit Agents - Sets out the conditions under which deposit 


agents receive deposits for transmission to corporations. Also re- 
quires that a list of who is acting for a corporation as a deposit 
agent and a schedule of notes be filed with the Superintendent. 


. Subsidiaries - Sets out the terms and conditions for investing in 


subsidiaries. 


Duties of Audit and Investment Committees - Sets out the duties of 
audit and investment committees (both are made up of members 
of the board of directors) that are required under the Act. 


Bibliography — Suggestions for further reading 


- Report of the Special Examination of Crown Trust Company, Greymac 


Trust Company, Seaway Trust Company, Greymac Mortgage Cor- 


er 


poration and Seaway Mortgage Corporation (The Morrison Report), 
James A. Morrison, Special Examiner, Touche Ross, for the Ministry 
of Financial Institutions, June, 1983 (with five supporting Ap- 
pendices). 


Proposals for Revision of the Loan and Trust Corporation Legislation 
and Administration in Ontario (White Paper) Ministry of Consumer 
and Commercial Relations, November 1983. 


Standing Committee on the Administration of Justice - Report on 
White Paper on Loan and Trust Corporations, May, 1984. 


Staff Policy Papers on: 


Ownership and Directors In Loan and Trust Corporations 
Conflict of Interest and Self Dealing 

Commercial Lending 

Graduated Regulatory Response 

Regulatory Framework 

Real Estate Value 

Public Disclosure 

Notice, Hearings and Appeals 


Ontario Task Force on Financial Institutions (Dupré Report) 1985. 


Loan and Trust Corporations Act, a Draft for Consultation, June 
1985. 


Bill 87 
Bill 116 (First Reading) (bilingual version). 


Bill 116 reprinted to show amendments proposed by the Minister of 
Financial Institutions. This unofficial version of the bill indicates the 
Ministry was to propose the amendments by the Standing Committee 
on Finance and Economic Affairs. Additional amendments were 
made by the Committee, however, and this reprint should not be 
used in place of the Bill that was given Royal Assent. 


Standing Committee on Finance and Economic Affairs - Review of 
Bill 116. An Act to revise the Loan and Trust Corporations Act - 
Instant Hansard (unbound) 


Loan and Trust Corporations Act, 1987 and Regulations - Queen’s 
Printer, September, 1988. 
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